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From April 2021 all prisoners in England will be screened for Acquired Brain Injury (ABI) as a
result of domestic abuse. The Disabilities Trust has led a five-year campaign to ensure a greater
awareness of brain injury in prisoners since a large proportion of the prison population has a
history of brain trauma. Statutory guidance will now include consideration of brain injury as
part of the Domestic Abuse Bill.

It’s a good start - in time, it is hoped that the screening will be extended to all prisoners. There
will be no free MRI or CT brain scans in prison to diagnose the problem or any quick fix
solutions. Instead, prisoners will be provided with a questionnaire inviting them to answer such
questions as - have they ever experienced a blow to the head? Have they ever lost
consciousness? Have they any past medical history concerning their brain? It presents an
opportunity to raise awareness amongst those within the prison estate – and with the prisoner too
– because the head injury sustained as an adolescent may still be impacting on the individual’s
adult life.

The identification and awareness of brain trauma is of fundamental importance within the
criminal law. A brain injury can impact on behaviour, cognitive functioning, impulse control
and memory recollection making the difference between a finding of intention and recklessness
in murder/manslaughter cases or even an acquittal. It is critical that in any case where there is
some evidence of a sudden personality change, acting out of character or some history within
the medical records of a brain injury that consideration is given to psychiatric, neurological and
neuro-psychological evaluations to determine whether the brain trauma, however long ago it
occurred, could have been the trigger in the offending or it may explain why an individual
answered questions in the way they did at the police station.

Such neuro-psychiatric evaluations are often carried out by the clinician instructed by the
Defence after an interview and assessment with the Defendant and a careful perusal of the
medical records – GP, hospital records or even past and present prison records. In certain
circumstances, a thorough history from the Defendant’s family will provide an additional insight
into the life and behaviour of the individual. Visual images of any brain damage have rarely
featured in the criminal courts.



Brain imaging in the form of MRI (Magnetic Resonance Imaging) CT (Computerised
tomography) and PET (Position Emission Tomography) scans has crept its way into the criminal
courts over the years but has not developed in the same way brain imaging has in the United
States. Things may be changing - but slowly. Despite the powerful visual image of a scan
depicting a damaged brain, these scans are the product of a complex set of techniques, subjective
decisions, technical choices and informed interpretations. Scientists, technicians and clinicians
decide the level of detail they will use in a scan and so the findings are often open to
interpretation. However, such images when presented in a reliable format can make a real
difference.

The Criminal Courts in the USA have long relied on MRI, CT and PET scans to project a
powerful visual image of the brain dysfunction before a jury. In the People of the State of New
York v Herbert Weinstein (1992) an early example of the defence using a PET scan as evidence in
a criminal trial. Weinstein was charged with the murder of his wife. He was accused of strangling
her and throwing her body from their 12th floor Manhattan apartment to make her death look like
a suicide. Weinstein admitted his guilt. The Defendant’s lack of emotion and lack of remorse
made his legal team question whether he could be suffering from some neurological impairment
since the behaviour was completely out of character with his personality. The PET scan showed a
large arachnoid cyst which his lawyers argued altered the structure and functioning of Mr
Weinstein’s brain. Indeed, as a result of these powerful visual images of a damaged brain, the
prosecution accepted a plea to manslaughter.

Fast-forward to Chelmsford, England in 2016 and Ronald King stood trial for the murder of his
wife. He shot her dead with a second world war revolver at her care home in Essex. During the
course of the trial, it was revealed that an MRI scan showed brain degradations indicating that the
Defendant was suffering from Dementia and Paraphrenia which can result in paranoid delusions
and impair one’s ability to form a rationale judgment. In light of the scan, the prosecution
accepted a plea to manslaughter and the Defendant was sentenced to a term of imprisonment for
seven years.

The impact the brain has on the individual’s behaviour has always been at the centre of the
criminal law. However, as science develops, a better understanding of how the brain functions is
being acquired and the results are being introduced into the court-room. Good communication
between neuro-scientists, clinicians and lawyers is necessary to ensure the legal system keeps
ahead of all the latest neuro-scientific developments which can be deployed at trial.

Siobhan Grey QC specialises in criminal defence cases with extensive experience in Murder
trials. She has represented Defendants with serious brain injuries and has worked with
neuro-psychiatrists and psychologists in such cases to help juries properly evaluate these
complex injuries.


