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Extended sentences for terrorists:  

 

What is the position following the Court of Appeal decision in Connor Scothern v Regina and the 

Divisional Court decision in R (on the application of Mohammed Zahir Khan) v Secretary of State 

for the Justice Department? 

 

In May 2020, Gerard Hillman and Sarah Day published a paper entitled “Fishmonger's Hall and 

Streatham Hill: Effective reform of the law on terror or political soundbites?” That paper highlighted 

the apparent lacuna that had developed for those under 18 at the date of commission of their 

offending.  In this paper, they consider the effect of two legal challenges brought against the operation 

of s247A Criminal Justice Act 2003. 

Gerard and Sarah represented Connor Scothern during his trial at Birmingham Crown Court and during 

the subsequent proceedings before the Court of Appeal. 

 

It has been 9 months since the Terrorist Offenders (Restriction of Early Release) Act 2020 came into 

force on 26 February 2020.  This introduced section 247A of the Criminal Justice Act 2003, requiring 

all “fixed-term prisoners” serving sentences for specified offences under the terrorism legislation to 

serve two-thirds of their sentence (increased from one-half) before they could apply to the Parole 

Board for release.  The legislation has retroactive effect: it applies to prisoners serving sentences 

imposed before the provision came into effect who had not yet been released on licence. 

As may be expected, the operation of s247A has been the subject of legal challenge.  This article 

considers the two principle cases brought to date (one in the Divisional Court and one in the Court of 

Appeal), how that has impacted on the effect of s247A, and whether there is scope for further legal 

challenge. 

 

Serving prisoners and s247A 

The first legal challenge came by way of judicial review, in R (on the application of Mohammed Zahir 

Khan) v Secretary of State for the Justice Department [2020] EWHC 2084 (Admin). On 8 March 2018 

at the Crown Court at Newcastle, Mr Khan pleaded guilty to five counts of encouraging terrorism, 

contrary to s1(2) Terrorism Act 2006, one count of dissemination of a terrorist publication, contrary 

to s2(1) TA 2006, and two counts of stirring up religious hatred contrary to s29C of the Public Order 

Act 1986. Those offences related to conduct by the Claimant online in the period between 4 December 

2016 and 15 March 2017. During that period, the Claimant repeatedly endorsed acts of terrorism, 

including murder and martyrdom, to provoke local support for ISIS. He also disseminated terrorist 

publications including an ISIS video calling for a terrorist attack. For these offences, the Claimant was 

sentenced on 2 May 2018, receiving a determinate sentence of four years and six months. He was 

provided with documentation from the Ministry of Justice that suggested his release from prison 
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would take place on 1 March 2020. That would have been in accordance with the existing regime for 

automatic release at the halfway point.1 

In Mr Khan’s case, the effect of s247A was that rather than being released automatically at the halfway 

point in his sentence on 1 March 2020, he would instead be referred to the Parole Board on 30 

November 2020, the two thirds point of his sentence.2  The Parole Board would then determine 

whether it was satisfied that Mr Khan no longer posed a risk to the public and could be released from 

custody.  If the Parole Board determined Mr Khan could not be released, further applications could be 

made, but there is no provision for automatic early release.  Unless the Parole Board determine that 

it is no longer necessary for the protection of the public for a terrorist prisoner to remain in custody, 

the offender will remain in custody for the full term of their sentence.  In Mr Khan’s case, for example, 

this could therefore mean a full four years and six months in custody. 

Mr Khan sought a declaration that s247A was incompatible with Articles 5, 7 and 14 of the European 

Convention on Human Rights.3  This was ultimately rejected by the court and the application 

dismissed.  In relation to Article 7 in particular, the Claimant relied on the Grand Chamber decision in 

Del Rio Prada v Spain (2014) 58 EHRR 37 to argue that the key question in determining whether there 

had been a breach of Article 7 when a prisoner complained about changes in an early release regime 

was whether the change was foreseeable at the time of sentence.4 It was argued that when 

considering Article 7 in this context the key issues are whether the rule that is said to have changed is 

sufficiently certain to be said to be part of the substantive law at the time of sentence; whether there 

has been a change in that law; whether that change was foreseeable and what the change relates to.5 

Rejecting that submission, the court endorsed the response of the Defendant.  The court noted “in 

our judgment, Sir James is correct in his assertion that prior to Del Rio Prada, it was well established 

in domestic and Strasbourg jurisprudence that a change to the administration of a penalty, by an 

alteration to the early release provisions or the like, will not engage Article 7”.6  The judgment includes 

an in depth analysis of that case law, concluding that the present case could be distinguished from 

that of Del Rio Prada: 

“In the present case the changes wrought by the 2020 Act were changes in the arrangements 

for early release; they were not changes to the sentence imposed by the sentencing judge. In 

the absence of a fundamental change of the sort described in Del Rio Prada, a redefinition of 

the penalty itself, the principle is clear; an amendment by the legislature to the arrangements 

for early release raise no issue under Article 7. A change to those arrangements does not 

amount to the imposition of a heavier penalty than that applicable at the time the offence was 

committed.”7 

Even with its retroactive effect, the Court has therefore confirmed that there is no issue of 

incompatibility for adult offenders between s247A and Article 7. 

 
1 R (on the application of Mohammed Zahir Khan) v Secretary of State for the Justice Department [2020] EWHC 
2084 (Admin), paras 8-10. 
2 Ibid, para 16. 
3 Ibid, para 2. 
4 Ibid, para 87. 
5 Ibid, para 94. 
6 Ibid, para 96. 
7 Ibid, para 105. 
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Crossing an age threshold and s247A 

On 20 November 2020 the Court of Appeal handed down judgment in a further challenge to the 

operation of section 247A, in the case of Scothern v Regina [2020] EWCA Crim 1540.  The Court of 

Appeal allowed an appeal against sentence following consideration of both the application of the 

common law and Article 7 to the treatment of those sentenced for certain terrorism offences when 

under the age of 18 at the time of commission of the offence but over 18 at the time of sentence. 

Connor Scothern was convicted after a retrial at Birmingham Crown Court of membership of a 

proscribed organisation contrary to s11 Terrorism Act 2000.8  Mr Scothern was aged 15 to 16 during 

the period of the offence when he was said to remain a member of National Action, a neo-Nazi 

organisation which was proscribed on 16 December 2016.9  By the time of conviction and sentence, 

Mr Scothern was 19 years old. He was sentenced on 9 June 2020 to 18 months’ detention in a young 

offenders institution.10   

The appeal was brought on two grounds, one of which was “that the imposition of 18 months’ 

detention in a Young Offenders’ Institution was a breach of Article 7.1 of the European Convention on 

Human Rights and therefore a breach of section 6(1) of the Human Rights Act 1998.”11  The appeal 

centred around this second ground.  By the time the appeal was heard, the Parole Board had refused 

Mr Scothern’s application for parole, and, given the short time frames, it appeared likely he would 

serve his entire sentence in custody.12 For reasons explored in this article this became a relevant 

aspect of the appeal, a fact that was not known by the sentencing judge and cannot be known by 

sentencing judges in future. 

Consideration was given to the effect of s247A on the youth sentence of a detention and training order 

(DTO), the type of custodial sentence which is available for those sentenced when under 18.  As had 

been argued on behalf of the Appellant, and resisted in oral argument by the Respondent before 

conceding the issue in written submissions following the hearing, the Court of Appeal confirmed that 

section 247A “does not apply to an individual who is subject to a Detention and Training Order”.13  

Given the specific statutory provisions which govern the operation of a DTO, and, it is argued, youth 

sentences in general, it is quite clear that a DTO is not affected by any of the early release provisions 

which affect an adult fixed term determinate sentence. DTOs can only be given in specific increments 

up to a maximum of 24 months and the young person spends half of the sentence in detention and 

the other half under supervision.14  There has been no alteration to that legal framework to allow for 

the operation of s247A on a DTO.  It was further confirmed by the Court of Appeal that the reason 

s247A does not apply to a DTO, is because it is distinct from a fixed term sentence as defined by s237(1) 

CJA 2003.15 

This reasoning was significant in establishing the sentencing regime applicable at the age when Mr 

Scothern committed the offence. It provided the context for the Court of Appeal to establish the 

approach to be taken given that Scothern fell to be sentenced as an adult.  Crucially, the Court of 

 
8 Scothern v Regina [2020] EWCA Crim 1540, para 1. 
9 Ibid, para 8 and para 6. 
10 Ibid, para 1. 
11 Ibid, para 18. 
12 Ibid, para 52. 
13 Ibid, para 43. 
14 S101 and s102 Powers of Criminal Courts (Sentencing) Act 2000. 
15 Scothern, para 43. 
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Appeal ruled that in respect of those defendants to be sentenced for offences they committed whilst 

under 18, but who are sentenced as adults due to having passed the age threshold by the time of 

sentence “it is necessary to have regard to the period which the appellant would have been detained 

whilst undergoing detention and training before being released on supervision”.16  This reasoning was 

based on a detailed consideration of the case law considered by the Court in Regina v Ghafoor [2002] 

EWCA Crim 1857. 

The importance of Ghafoor, a reasoning of the Court of Appeal established over 24 years (since 

Cuddington) that has continually received positive judicial comment, cannot be overstated.  It’s 

significance is highlighted by the fact it’s principles are enshrined and quoted within the Sentencing 

Council’s “Sentencing Children and Young People: Definitive Guideline”.17 In Scothern, the Court were 

addressed by the Appellant in detail on the line of authority which had culminated in the ruling in 

Ghafoor.18 As highlighted by the Scothern judgment: 

“it is important to appreciate that at the time when Ghafoor was decided, and in the 

case of short-term prisoners, i.e. those serving a term of less than 4 years, sections 

33(1) and 43 of the Criminal Justice Act 1991 provided for their automatic release after 

the offender had served one half of their sentence. Therefore the effect of the 

substitution of an 18 month period of detention in a Young Offenders’ Institution upon 

the over 18 year old offender, meant that he would be released automatically after 

serving one half of that period, just as he would had he been convicted and sentenced 

as an under 18 year old who had been made the subject of a Detention and Training 

Order of 18 months’ duration.”19 

Accordingly, the Court distinguished the position of someone such as Scothern with the position in 

Khan.  Whilst Khan dealt with a change in early release for someone who had committed an offence 

as an adult and been sentenced as an adult which did not offend Article 7, the fact the s247A does not 

apply to DTOs meant that its operation did offend the principle in Ghafoor.20  Consequently, as in 

Ghafoor, the Court of Appeal did not consider it necessary to determine the question of whether 

section 247A offended Article 7 for this category of defendant. 

This provides an important qualification to recent authorities that held sentencing courts should not 

take account of early release provisions when passing sentence.  In Burinskas v Regina [2014] EWCA 

Crim 334 the former Lord Chief Justice held “…..a sentencing judge may not, when sentencing, take 

account of the early release provisions: see R v Round [2009] 2 Cr App R (S) 292 , para 44. Hughes LJ 

said: “the general principle that early release, licence and their various ramifications should be left out 

of account on sentencing is … a matter of principle of some importance””.21  The guidance in Ghafoor 

does not appear to have been drawn to the Court’s attention Burinskas, which might explain any 

tension that exists between the authorities given that Burinskas was not considering a defendant in 

the Ghafoor position.    

 
16 Ibid, para 54. 
17 See Sentencing Council “Sentencing Children and Young People: Definitive Guideline”, paras 6.1 to 6.3. 
18 R v Cuddington [1995] 16 Cr.App.R.(S.); R v Bowers [1999] 2 Cr.App.R.(S.); R v Dashwood [1995] 16 
Cr.App.R.(S.); R v Fowler [2002] 2 Cr.App.R.(S.) 99. 

19 Scothern, para 51. 
20 Ibid, paras 53-54. 
21 Burinskas v Regina [2014] EWCA Crim 334, para 38. 
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By directing sentencing courts to have regard to the period the defendant would have been detained, 

the Court of Appeal in Scothern has reinforced the principle laid down in Ghafoor and in fact clarified 

it.  The position of significance for terrorist offenders in Scothern’s position is confirmed as not being 

the entirety of a DTO which would have been given at the time of an offence, but rather the time 

which would have been spent in custody under such a DTO.  It is giving effect to the period to be spent 

in custody which the Court of Appeal in Scothern have confirmed is the critical point. 

 

So how are sentencing courts to approach this problem in future? 

As stated above, it is of importance that the Court of Appeal in Connor Scothern’s case were aware 

that his application for parole had been refused and that he would serve his entire sentence in 

custody.22  A judge sentencing in the Crown Court will not be in such an advantageous position.  The 

question therefore remains: once a sentencing court confirms the period a defendant would have 

been detained in custody whilst a youth, how is that court expected to impose a sentence, the length 

of which the Parole Board will have a dramatic impact on at some future date? 

It is in this area that the common law does not appear to provide an answer.  Ghafoor, as confirmed 

and developed by Scothern, helps to the extent that a sentencing court will be aware of how to 

establish their starting point.  However, it remains that a future court will have to determine whether 

or not it can take into account the fact that the Parole Board could release an offender in this category 

at the two-thirds part of his sentence.  

Of itself, this raises substantial questions.  However, this is surely the time that the sentencing courts 

will have to grapple with Article 7.  Should a sentencing court determine that it can sentence on the 

basis that the Parole Board will release the defendant at the two-thirds stage then the Court of Appeal 

are likely to be called upon to clarify the applicability of Article 7. 

Given the guidance of the common law over the past 24 years in this area from Cuddington to Ghafoor 

and now to Scothern, there is a very strong presumption that the time spent in detention will not, 

save for good reasons, depart from the period in detention that would have been served if the 

defendant was sentenced at the time of the commission of the offence.  As for “good reasons”, the 

Court of Appeal is yet to come across a case that satisfies a “good reason”.  Following Scothern, the 

fact that the defendant is a convicted terrorist is not sufficient.  As for non-terrorist offenders, neither 

is being convicted of serious offences such as violent disorder (as in the relatively recent authority of 

Regina v Amin [2019] EWCA Crim 1583).  As the common law becomes more firmly established it 

becomes ever more difficult to envisage a case that will fit the “good reason” criteria.  

On that basis, when considering the second sentence of Article 7, namely “nor shall a heavier penalty 

be imposed than the one that was applicable at the time the criminal offence was committed” the 

argument would point future sentencing courts to erring on the side of caution and treat the Parole 

Board as refusing release at the two-thirds point of the sentence.  Failing which they would arguably 

be sentencing other than in accordance with Scothern, if not then we would argue the sentence would 

be likely to breach Article 7. 

 
22 Ibid, para 52. 
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This leads to a perverse conclusion.  A piece of legislation that was brought in to extend the custodial 

element of sentences for terrorists is likely to have the effect of imposing more lenient sentences on 

those convicted of terrorist offences who have crossed a significant age threshold than non-terrorist 

offenders, whose sentences are not subject to oversight by the Parole Board.  It would seem that the 

need for the courts to grapple with the effect of s247A is not over yet. 
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